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HE Caſe in ue beryixagholoPartigs being of ye- 
great @onftqthce ro the Refporidents, it is 
3 0 your Lordihips will caſily —— their An- 

cy in ſtaring in this agfiyonal Paper ſome fur» 
cher Regeste. beſides thoſe urged with great Force of Rea- 
ſon inſthe prigcipal Anſwers, with Intent to ſhow that the 
Plea entred kr them is good in all its Branches, notwgfhſtand- 
ing ehe any Arguments artfully ſer forth by rha@ppoſite | 
Party, in or to defeat what they apprehend and te advi- I 
ſed is, and . -your Lordſhips have found to be Mur juſt 


Right. 25 | 
The Poinrghiefly in diſpute are two, Preſeripflin poſi- | 
tive and negative, and the Import of the Marriage Contract | 
paſt betwixt Me Reſpondents, and which Was- extended after | 
the Articles Mre adjuſted by the Interpoſitzon of Friends on [| 
both Sides, alk in which Covenants the Gentleman for whole | 
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Behoof it is notour this Proceſs is only carried on, chiefly in · 
terpoled. ' 's 

Againſt the Plea of Preſcription ſeveral Objections were 
made, 1, That there were no #ermini habiles for Preſcri- 
ption, becauſe of the Situation of the Parties concerned; 
that there was an Incompatibility that a Perſon could pre- 
{cribe againſt himſelf; thar the bare ſtating the Cate ſhowed 
the Ablurdity of the Poſition, and that this Point was never 
_ eflayed to be maintained till now, but once when it was o- 
ver- ruled. And 2do, That there could be no Preſcription in 
this Caſe even if there were termini habiles, becaule of the 
Poſſeſſion that had followed upon the Tailzie, againſt which 
it was objected. And /aftly, That deducing the Years of 
ccrtain Minorities, which the Petitioner contended ought to 
be ſtruck off, the Preſcription was not complete by the Courle 
of forty Years. * | 

As the Petitioner has beenpleaſed to aſſume to himſelf a Pro. 
poſition upon which he builds his whole Argument, namely, 
That in Preſcription there muſt be one Perſon preſcribing, 
another Perſon againſt whom the Preſcription operates; that 
theſe Perſons cannot be one and the fame, by the Nature of 
the Thing, as conform to the Petitioner's Hypotheſis, there 
muſt always be a Debitor and a Crediror in Preſcription, it 
will be proper in a few Words to conſider what is Preſcripti- 
on, eſpecially in real Rights, and, from the Nature of Pre- 
{cription once underſtood, it will be eaſy to diſcover how far 
the Petitioner's Doctrines are native Conſequences, and re- 
ſult from the Nature of Preſcription. | 1 
The Statute introducing both the poſitive and negative Pre- 
{criptions in heritable Rights, is the Act of Parliament 1617, 
where it is enacted, That whenſdever Poſſeſſion has follow-' 
ed for forty Tears continued and uninterrupted, upon a pro- 
per Title, ſuch as aCharter and Safine, the ſame ſhall there- 
. after become a Right indefeaſible, and be abſolutely effetiuts 
' al to the Perſon intitled, aud ſhall not be quarrellable by 
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virtue of any prior Infeftment, publitk or private. And 
on the other Hand the Statute provides, That where no A. 
Gon has been ſtirred upon a Right for forty Tears together, 
n0 Party claiming under that Right ſhall be heard after that 
Time to found an Action or Claim upon it. 
From this your Lordſhips will obſerve, That Preſcription 
runs in favours of a Right, to the defeating of another Right 
which otherwiſe would have been preferable to it; but that, 
properly ipeaking, this Sort of Preſcription in Rights of Pro- 
perty ncither runs for Perſons nor againſt Perſons, but only 
indirectly and by Conlequence, in as far as Perlons have the 
Title to ſuch Rights in them, fo that in the Event Preſcripti- 
on that works for and againſt Rights, is beneficial to one 
Perſon, and detrimental for the moſt part to another; bur 
neither the Words of the Statute, nor the Nature of the thing 
makes it abſolutely neceſſary, that the Preſcription muſt be 
of Adyantage to one and hurtful to another during all the 
Years that the Preſcription is running; there muſt be two op- 
polite Rights or otherwiſe there can be no Preſcription, but 
there is no Neceſſity always to ſuppoſe an Oppoſition and Dif- 
ference in Perſons. : | 
It is true, that for the moſt part where a Preſcription is 
pled,” the Right upon which the Preſcription is laid, and that 
againſt which it is objected, ſtands in different Perſons, and 
Wherever the Plea of Preſcription is entred, there mult al- 


— ways be different Intereſts: A Man cannot go to Law with: 


himſelf, and where there is no different Concern, there can 
be no impleading, and no Occaſion to propone the Excepti- 
on of Preſcription. This will always hold true, bur it does 
not follow from it that Preſcription during the whole Courſe 
of it, before it can work its Effect, muſt be ſo ſtared, as if 
there was a Neceſſity that thoſe intereſted in both Rights 
ſhould be different Perſons all the while; and if theſe Pofiti- 
ons are true and undeniable, as the Reſpondents, it they are 

rightly adviſed, humbly apprehend they are, all theſe chime- 


rical 


zical Inconſiſtencies, ſet forth in the Petition with a great deal 
of Ingenuity, fly off and evaniſh. EO 
The Reſpondents cannor at all agree with the Peritioner, 
That their Plea in this Particular is a new Imagination, the 
Offspring of Invention, they rather apprehend that the Cafe 
4s ſo clear on their Part, that it has ſeldom been attempted to 
be made the Subject of a Diſpute; it was once eſſayed about 
forty Years ago in the Caſe of Achl/ankart, where the Petiti- 
oner's Argument was over-ruled, and again attempted in the 
Competition for the Eſtate of Duudonuld; and though the 
Determination there went ſeemingly in favour of the Petitio- 
ner's Argument, yet truly that Deciſion was laid upon other 
Grounds and Principles, as ſhall afterwards be more particu- 
larly noticed. | 5 | 
And indeed the Competency of 'this Plea has been ſo con- 
ſtantly acquieſced in, that however ſtrong the Petitioners are 
pleaſed to make their Expreſſions, it would appear they are 
about ſpliting of Hairs to find a Colour for Argument. | 
Upon this Head the Reſpondents will beg leave to mention 
a Cale which has occurred many hundreds of Times, eſpeci- 
ally before the Act 1695, for obviating the Fraud of apparent 
Heirs. 
Appriſings, and Adjudications in their Place, were legal 
Diſpoſitions of the Debitor's heritable Property; but altho' 
thele were completed by Infeftment, that of the Debitor's 
Mill ſtood in Vigour, and during the Courſe of ſeven Years 
afterwards prorogate by the Act 1661 to ten Years, the De- 
bitor, in conſequence of his Right, had a Faculty to redeem 
and purge the Appriſing by Payment of the Sums for which 
it was deduced, and that done, the Infeftment upon the Ap- 
priſing eyaniſhed, the Debitor needed no new Infeftment, but 
his former Infeftment ſtood in full Force; but if this Faculty 
was not uſed within the Time limited, there was a Preſcri- 
ption, and the Appriſer's Infefrment became an abſolute Right 
af Property; and your Lordſhips allo well know, that, 7 


1 

Act of Parliament, 1 Appriſings acquired by apparent 
Heirs were made redeemable from them during the Space of 
ten Years after they acquired the ſame. 

Now let the Cafe be put, That an apparent Heir acquired 
an expired Appriſing, and poſſeſſed upon it till the ten Years 
were run, if a Creditor of the Defun&'s, having perhaps ap- 
priſed or adjudged, came to redeem the Lands, it is inpoſſ 
ble he could be heard to ſay, that the Preſcription of the ren 
Years Legal was not run, becauſe that the apparent Heir, 
though he poſſeſt as Appriſer, yet he was apparent Heir to 
the Debitor all the while; and therefore, as a Perſon could 
not preſcribe againſt himſelf - there were no termini habiles 
for Preſcription. It is believed the Anſwer upon the Act of 
Parliament would be good, that ir baving provided a Redem- 
prion during ten Years and no longer, it plainly imported a 
Preſcription, and cutting off that Faculty thereafter. 

But if it ſhall be faid, That in the Cale here ſuppoſed, the 
Defunct nor his Heirs had no Reverſion, and that this new 
Legal was only introduced in fayours of Creditors againſt 
whom, as being different Perſons, the — — might run. 
conform to the Petitioner's own Hypotheſis; the Reſpon- 
dents ſhall alſo ſuppoſe, that the apparent Heir acquired the 
Appriſing before the firſt Legal expired; in ſuch. Caſe, it has 
been a Point pretty much litigated, whether the new Le- 
gal created by the Act 1661, extended to this Cale, fo as to 

ivea Powerof Redemption within ten Years after the Acqui- 
— or, if the Act only mentioning expired Appriſings, 
left thoſe that were acquired before Expiry of the Legal up- 
on the Footing of the Law before that Act was made, ſo as 
the Legal did expire within ſeven or ten Years after the Ap- 
priſing was deduced; your Lordſhips indeed found that there 
was a Faculty of Redemption even in this Caſe during ten 
Years, but no Morral eyer took it in their Head to argue upon 
the Principles now ſet forth for the Petitioner with ſo much 


ſeeming Aſſurance, that the Preſcription of the Time A 
B for 


6 


for the Redemption could not run, becauſe the Party con- 
cerned as he had the Title of the Appriſing in him, ſo he 
was alſo apparent Heir in the Reverſion, and could not there- 
fore be preſcribing againſt himſelf; for that this would be 
the ſame thing as to ſay, That a Man's Right Leg. or Right 
Pocket, moufd preſcribe againſt thoſe on the left. If this 
had been good Doctrine, the learned in the Law would have 
found is out long ere this Time; and it would have been to 
no Purpoſe for the Heirs Competitors to have endeayoured 
to draw him within a ten Years Legal; they might no doubt 
in this Way have contended that the Legal could never cloſe 
ſo long as the apparent Heirs of the Debitor were the Per- 
| ſons entitled to, and poſſeſſing by the Appriſing, bur that 

during all the while there was place for Redemption, and Ac- 
compt to be made of Intromiſſions; whence it is plain, that 
if this Doctrine of the Petitioners once take Footing as Law, 
it may ſhake the Foundation of many Progreſſes in Scotland, 
that hitherto have been thought ro be well laid, and abſo- 
lately to ſecure the Proprietors of Eſtates, the Titles to which 
often ly upon ſuch Appriſings paſſing through Heirs. 

The Reſpondents will they hope allo be forgiven to ſtate 
yet another Caſe; ſuppoſe a Perſon acquires an Eſtate, to 
be holden blanch of his Author or Author's Superior, and ex- 

ede his Infeftment, and apprehend Poſſeſſion upon it, and 
that this Perſon afterwards comes as apparent Heir to be en- 
titled to another Infeftment, which the Defunct held ward 
of another Superior, but which in Competition would have 
defeated the blanch Infeftment, but notwithſtanding the 
Succeſſion is never acknowledged, and this apparent Heir 
poſſeſſes upon his other Title without Interruption for for- 
ty Years and upwards; if the Superior brought an Action 
againſt him of Nonentry for the Ayail of his Marriage, or 
any other Action conſequential to a Ward Tenure, the Re- 
ſpondents perſuade themſel ves that the Preſcription poſitive 


and negative would be available Defences to the Poſſeſſor, 
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and that the fine ſpun Realoning in the Petition would not 


lerve for an Anſwer ; nor can it be ſaid that this Caſe upon 
the Matter differs from that in Hand, becauſe that here the 
Superior was a third Party, againſt whom ex conceſſis Pre- 
ſcription might run; for if the Petitioner's Argument would 


ſer ve to ſupport the Ward- vaſſal's Right from Preſcription, if 


the Ward-Fee were extant and not cut off, neither could 
the Ward-ſuperior's Right be; both muſt be co-eval: And 


if it ſhall be further ſuppoſed that the Right upon which Pre- 


{cription was pled was deviſed to Heirs whatiover, and that 
the Ward-Fee again was deſtinate to Heirs-male, and that 
during ſome part of the 40 Years, the Perſon poſſeſſing upon 
the one, might alſo have taken up the other Right, but did 
it not, 'tis hardly to be thought that this would deprive him 
and his Heirs of Line of the Benefit of Preſcription; the 
Plea would be available ro him in that Caſe, and conſequent- 
ly upon the ſame Principles muſt be good in this, where the 
Petitioner ſeems fo kind ro the Reſpondents, as by forcing 
two Rights upon them, to give them none at all. 

The Reſpondents have obſerved, that all along the Petition- 
er's Plea was chiefly ſupported by a metaphorical ſort of way 


of treating Preſcription, as if even in heritable Rights it was ne- 
ceſſary to ſuppoſe an Oppoſition of Perſons, as it the one were 
Debitor and the other Creditor; that the Perſon pleading 


the Preſcription is in a quaſi Conception Debitor, and the 


Perſon againſt whom it is uſed and objected Creditor, which 


neceſſarily preſuppoſes, that wherever there is a Preſcription, 


the Perſons cannot be one and the fame, and conſequently 


where it ſo falls out there can be no Preſcription. 
But to indulge the Petitioner thus far, and follow him out 


in his own way, however anomolous, the Reſpondents can- 
not agree with him in his Doctrine; for even in Preſcription 
in perſonal Obligations, the Petitioner's Argument is lame: 
For let the Cale be figured that A obliges himſelf and his 


Heirs and Succeſſors to pay B and his Heirs- male one —_ 
| | | red 
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dred Pounds; that B thereafter dies, and thar the Sum in 
the Bond by the Deſtination fell to A, the Debitor, who as there 
was no Neceſlity for it, neglects ro make up his Title to the 
Bond, and after forty Years dies, having only Iſſue- female, 
if the next Heir-male of B ſhould make up his Title after 
this Period by a general Service, and ſue the Heirs and Ex- 
ecutors of A for payment, tis humbly thought the Plea of 
Preicription would be good to them upon the old Statute, in 
reſpect no Document had been taken upon the Debt for 40 
Years together; for in the Reſpondents Apprehenſion it 
would be extreamly hard, if thus after forty Ycars, a Claim 
was to be reared up againſt a Man's Heirs, for not doing that 
whereby he could have no Benefit, but incur the Expence 
of making up a Title. . 

And let it be further ſuppoſed, what ſeems an extream 
clear Cale, that C was Cautioner, but bound conjunctly and 
ſeverally for A in the Debt, and that C and not A ſucceeded to 
B, and that 40 Years elapſed without taking any Document 
againſt A. would it be pleadable for C after that Period, in- 
ſiſting againſt A for pay ment, that he C was himſelf both De- 
bitor and Creditor ? that he needed no Action againſt him- 
lelf ; that the Preſcription could not run againſt him conſi- 
dered in the capacity of Creditor, ſince he was alſo Debitor, 
and that if the Debt was not preſcribed as againſt him, it be- 
hoved allo to be alive as to A the Co- obligant, and againſt 
whom he had Relief; a Plea of this Sort appears at leaſt to 
ſuch as are not far ſighted, extreamly glaring, and one 
ſhould readily think that A would get off upon the Act of 
Parliament; but the Reſpondents beg pardon for arguing this 
far out of the Caſe ; the Petitioner has led them into it; and 
the Notice that has been taken of this Notion, the Reſpon- 
dents hope, will plead their Excule. 1 

It is ſuggeſted for the Petitioner, that when any Perſon is 
in Poſſeſſion of Lands, and has many Titles in his Perſon, 
he may in a Queſtion with any other than him from * 
the 
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che Poſſeſſion flowed, maintain his Defence upon every one 


of his Titles ſeparately, from which he makes a moſt falaci- 
ous Inference, that therefore there can be no Preſcription of 
any of theſe Rights: But beſides the good Anſwers already 
made to this Argument, it may be noticed, That the Prin- 
Ciple laid down in the Petition is true, not becauſe there is 
no Preſcription in the Caſe, but becauſe no third Party can 
enter the Plea of Preſcription, it is us tertii as to him; for 
if the Reſpondents miſtake it not, the negative Preſcription 
is only pleadable by the Perſon againſt whom, or his Pre- 
deceſſors or Authors, the Right againſt which the Preſcrip- 


tion is pled fell to have been uſed: For it will be conſidered 


that in heritable Rights of Property, the proper Exerciſe of the 
Right is the Parties apprehending and detaining the Poſſeſſion 
upon it, as the proper Execution of the Right, is an Action 
for attaining or recovering his Poſſeſſion; and therefore, 
when ſuch Action is intented againſt a Poſſeſſor, who nei- 
ther himſelf nor his Predeceſſors or Authors were in Poſſeſ- 
fion till of late, this new Poſſeſſor cannot be heard to pro- 
pone the negative Preſcription; becauſe this materially and 
truly is pleading upon the Poſſeſſion of a third Party; and 
the Claimant, who has a better Title, is not obliged to ac- 
count to the Defendant, how, or by what Means ſuch third 
Perſon came to be in Poſſeſſion, nor whether it was by Grant 
or Allowance of the Claimant or otherwiſe, the Defendant 


can no more plead upon ſuch Poſſeſſion of a third parties, than 


he could plead upon a third Party's Title, with which he has 
no Connection; and from this it is conſequent, that a Pol- 
ſeſſor may defend himſelf upon all the Titles in his Perſon, 
and that a third Party cannot object Preſcription againſt any 
of his Titles, nor be heard to plead that he poſſeſſed upon a- 
ny one beyond another; it is z#s fertzz; he cannot found, 


upon the Poſſeſſor's Poſſeſſion againſt himſelf, more than he 


could upon the Poſſeſſion of a third party. 
The Petitioner ſeems fond of a Maxim, which he is rh 
- 9 les 
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ſed to apply to his Cale, contra non valentem agere, 
nou currit præſcriptio; but the Reſpondents think 
they have no Occaſion to ſer forth in what Caſes this 
Maxim may hold, and when it does not apply; it is 
enough to the preſent purpoſe to ſhow that it does not 
anſwer here; for beſides other things that have been noticed, 
it may be obſerved, that the Petitioner founds his Claim up- 
on the Title of Heir, and the Reſpondents are adviſed that 
no Heir whatever can plead an Exemption from Preſcription, 
on pretence that the Y cars of Preſcription could not run du- 
ring the Life of his Predeceſſor, under the Notion, that be- 
fore the Succeſſion opened to him, he was zou valens agere; 
for in this Way it is impoſſible that ever there could be Pre- 
ſcription at all; every Man has an Heir whether his Eſtate 
is tailzied or not, and every Heir, as well where there is a 
Tailzie, as where there there is none, is under the ſame In- 
capacity to ſue, during the Life of his Predeceſſor, and may 
be ſaid to be aon valeus agere; and, with great Submiſſion, 
there does not ſeem to be any material Difference betwixt an 
Heir in the common cale, and an Heir of Tailzie in this parti- 
cular: Am Heir-general is generally bound to fulfil his Pre- 
deceſſor's Engagements of all ſorts, and the Heir of Tailzic 
is not; but the Omiſſion and Neglect of the Predeceſfor, is 
no Ingagement, and does not afford Action upon the paſſi ve 
Titles againſt the Heir; and the only Difference betwixt an 
Heir-general and an Heir of Tailzie, is, That in Tailzics, 
with Clauſes irritant and reſolutive, the Predeceſſor is under 
Interdiction, through which he can neither alien the Eſtate, 
nor contract Debt; and by this means his Deeds are no more 
binding upon his Heir, than the Deeds of any interdicted 
Perſon are, but ſtill both the one Heir and the other are 
what they are called, Hezrs; they take up the Predeceſſor's 
Eſtate by Succeſſion, and hold it bh Inheritance; and there- 
fore neither the one nor the other can be regarded wor, con- 
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ſidered in any Queſtion touching the Eſtate of a Defunct, till 


the Succeſſion deyolye upon them. a 4 
And as to the Deciſion in the Caſe of Daudonald, the Re- 


| ſpondets have already obſerved ſeveral Particulars of Conſe- 


quence, wherein that Caſe differs from the preſent ; and 
therefore they ſhall confine themlſelyes to one Obſervation: 
more upon this Deciſion, In the Debate prefixed to the In- 


terlocutor, as obſerved by the Collector, ſeveral Points were 


diſputed, firſt Preſcription, upon which ſome of the Argu- 
ments now toſſed were ſuggeſted. 2d/y, It was pled for the 


Earl of Dundonald, That the Infeftment in favours of Fohn. 


Lord Cochran, proceeding upon a Reſignation. of John Earl. 
of Dundonald his Grandfather, did not veſt the Property of 
the Eſtate in John Lord Cochran, but that the ſame remain- 
ed in hereditate jgcente of Milliam Lord Cochran, who ſtood, 

infeft baſe, and lf certain Nullities were objected to Wil. 


liam Lord Cochtan's Infeftment; the Interlocutor upouthis, 
Debate is complex, and upon the Point of Preſcription ex- 
treamly general, without expreſſing any rat io dec idendti; 


and it will be particularly obſerved, that in the Interlocntor, 


the Order in the pleading is varied and inverted; for where- 
as the firſt Point diſputed was the Preſcription, the firſt Point 
determined is the Import of ohn Lord Cochrau's Infeftment; 


and your Lordſhips found, That the Procuratory of Reſig- 


aation 1680, and Charter and Saſine following thereon, in 
favours of John Lord Cochran, joined with the ſubſequent. 
Infeftments and Poſſeſſion of bis Heirs, did not eff ectual. 
ty eſtabliſh iu the Perſon of the late John Kari of Dundo- 
nald Granter of the Bond of Tailzie 1716, the Property of. 
the Lands and Eſtate wherein William Lord Cochran, Son 
to the firſt Earl of Dundonald died veſt and ſeaſed; and re- 
pelled the Alledgeance of Preſcription pled for the Marquis 


of Clydeſdale. cot 1 6.905 16] 
Now your Lordſhips will ſee, that abſtracting from any of 
the Conſiderations now pled in this Cale, your Lordi! 'ps 
= might 
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might have pronounced the ſame Interlocutor; for as theIn- 
terlocutor firſt finds conform to the pleading, that the In- 
fefrment 1680 was not an Infeftment of Property, but only 
of the Superiority, it was a plain Conſequence there could 
be no Preſcription, becauſe fetting aſide all other Conſidera- 
tions, 'this one was ſufficient to defeat it; that there was no 
Title upon which the Preſcription could follow; and this 
once found, the Point of Preſcription fell to be repelled of 
courſe; and the Order in which the Interlocutor ftands, ſeems 
ro point out that this has been the ſtrongeſt, if not the only 
ratio decidendi: And this leads the Reſpondents to obſerve 
in general, that complex Deciſions, where there are a Varie- 
ty of Circumſtances in one caſe not to be found in another, 
and where it does not appear on which of theſe Circumſtan- 
ces the Cale was determined, and where one Con ſideration 
might have moved one Judge, and another, another Judge, 
ought never to be cited as Precedents to over- rule Cafes dif- 
fering in many, and thoſe determining Circumſtances. 

And whereas it is ſaid, That Thomas Makaongall's Poſſeſ- 
Kon upon his Infeftment could not deſtroy the Quality or 
modus of his Right, not inconſiſtent with ſuch Poſſeſſion: 
The Reſpondents anſwer, That the Faculty upon which this 
Tailzie was made, was not the nodus of the Right, but a 
Burden upon the Right, where, for Inſtance, a Perſon ſtands 
infeft in Truſt for the Behoof of another; he has his Right 
ſub modo, and by no Length of Time can the Nature of his 
Right alter; and it is the ſame in the Caſe of Superior and 
Vaſſal: But in an Infefrment of Property, under a Faculty to 
another to diſpone, the Faculty is not the modus of the Right, 
but a Means, when exerced, to defeat the Right; and why 
this Faculty might not preſcribe as well as any Thing elle, 
the Reſpondents, with Deference, can hardly comprehend; 
for the Petitioner's Obſervation upon the Act of Parliament 
x617 anent Reverſions, as to which, he ſays, it was neceſſa- 
xy to make a ipecial Claule, providing, that they — = 
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ſeribe unleſs they were regiſtrated or incorporated, is not 


founded in the Words of the Act, for Reverſions preſcribe 
in conſequence of the general Words of the Statute, where- 
by Reverſions regiſtrate or incorporate are only made the 


Exception. But your Lordſhips obſerve, that the Preſcripti- 


on here treated of is not the Preſcription of the Faculty, but 
the Preſcription of the Tailzie made upon it; and the Petiti- 
oner would need to explain more diſtinctly how this Tailzie 
is the modus of the Rights upon which Thomas Makdougall 
and his Deſcendents have enjoyed and poſſeſſed this Eſtate 
kitherto. | 

The ſecond Objection made to the Preſcription was, That 
Poſſeſſion had followed upon this Tailzie both during the 
Life of Thomas Makdougall and Henry his Son; and though 
this would ſeem to be a plain Queſtion in Fact, the Petitio- 
ner has found means to invent an Argument to make amends 
for the Fact's ſtanding againſt him, for he ſays that it was not 
optional to Thomas Makdougall to poſſeſs upon this Entail, 
or upon the former Infeftment, as he pleaſed; that the En- 


rail made by his Father was binding upon him, the Father's 


Powers being a Condition in his Infeftment, and to prove 
that it was binding upon him, cites the Deciſion Lord 97rath- 
aver contra Duke of Douglas; ſo that upon a fair Conſtru- 
ction of the Matter, Thomas's Poſſeſſion after his Father's 

Deceaſe was a Poſſeſſion upon the Entail. 
This Argument is ſomewhat of a piece with others that 
have been advanced on that Side of the Queſtion, but how 
inconcluſive it is, one may ſee at firſt View. It may poſſibly 
be true that this Tailzie was binding upon Thomas Makaon- 
gall, and that the Heirs of Tailzie had Action to compel him 
to expede his Infeftment upon it, and make it the Title of 
his Poſſeſſion; had it not been binding, this Plea of Preſcrip- 
tion would have been unneceſſary, and had they followed 
forth their Right in the Way competent to them, the Pre- 
ſcription had not run; but as none of the Subſtitutes in this 
D 8 | Entail 
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Entail ever thought fit to notice it till now, and as Thomas 
Makdougall and his Son never, for ought appears, ſaw or 
knew of this Tailzie, and have hitherto poſſelt upon their 
own Infefrments, and acted and conſidered themſelves in 
virtue thereof as abſolute Proprietors, in a Way abſolutely 
inconſiſtent with this Tailzie, which it never was their In- 
tereſt to acknowledge, had they ever heard of it, it would 
need a great deal of Rhetorick in the Petitioner to prove a 

Fact by Argument contrary to the cleareſt Truth. 
The laſt Objection 4 to the Plea of Preſcription is, 
That deducing the Vears during which the Subſtitutes, and 
particularly this Petitioner was Minor, the forty Vears are 
not complete; and here the Objection is ſomew hat of Kin, 
and conſequential to the Petitioner's favourite Notion, That 
in Preſcription there muſt always be a Perſon in favours of 
whom it runs, and another againſt whom it operates, and 
this Perſon the Petitioner finds out to be the next Subſtitute; 
but ſuppoſing there are habile Terms for Preſcription, which, 
it is hoped, has been formerly, and is now demonſtrated, 
and the Argument backed by the Authority of your Lord- 
{hips Judgmenr, the Reſpondents cannot perceive how it 
comes to pals that the Minority of the next Subſtitute ſhould 
be diſcounted out of the Years of Preſcription, more than 
the Minority of all and every the moſt remote Subſtitute, 
which were in other Words to ſay, that there can be no Pre- 

{criprion at all. on 3+ 
It has always hitherto been thought, that the Minority of 
the Perſon immediately intereſted in the Right was only to 
be regarded, ſo as to diſcount out of the Years during which 
Poſſeſſion has been had upon the Right whereupon the Plea 
of Preſcription has been entred; and it is no eaſy Matter to 
comprehend how the Caſe of Tailzies can be made an Ex- 
ception; if a third Party were preſcribing, and the firſt Per- 
ſon intitled by a Tailzie thought fit to ſtand off, and not to 
uſe his Right, this therefore would not have the gy” — 
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diveſt him of his Right, 65 as to 1 it over upon the next 
Subſtitute, and ſtate it in him; for if this could hold, if the 
next Subſtitute thought fit alſo to neglect the Tailzie, the 
Preſcription behoved to run againſt the ſecond Subſtitute, or 
upon his Neglect, againſt the third, and ſo forth; and argu- 


ing in this. Way is plainly to endeayour to maintain, that, 


where there is a Tailzie, it is impoſſible Preſcription could 
run againſt it, even although the Title of the Right upon 
which the Preſcription is pled, and that of the Tailzie, were 


never in one and the ſame Perſon. 


But as this is ſo groſs, that the Petitioner has never pre- 
tended to ſay fo, the Reſpondents cannot, with Submiſſion. 
diſcover how in the preſent Caſe, ſuppoſing habile Terms of 
Preſcription, the Argument varies; for ſure, although 750 
mas Makdougatt was the Perſon that upon his Charter and 
Infeftment was running the Courſe of the Preſcription, and 
who was allo intitled if he had pleaſed to take up the Tailzie, 
yet his chooſing not to do it, and much leſs where he was abſo- 


lutely ignorant of it, could never have the Effect to devolve 


his Right upon the next expectant Heir of Entail, without 

which the Minority of ſuch expectant Heir can never be con- 

ſidered in the Preſcription. „ of 
The Petitioner ſays, That the Minority which the Statute 


attends to, is the Minority of the Perſon againſt whom the 


Preſcription is uſed and objected, aud puts the Queſtion, if 
the Preſcription is not uſed and objected againſt him; but this 
Argument is extreamly ſtrained, for if the Words of the Sta- 

rute are explained in the Petitioner's Way, then altho” forty. 
or more Years had run during the Majority of theſe chiefly- 


intereſted, if the Perſon againſt whom the Plea is made. was 


Minor ſome Part of that Time, ſo as to bring it within the. 
forty Years, there could be no Preſcription at all, becauſe, 
ſays the Statute, that the Years of the Minority of the Party, 
againſt whom the Preſcription is uſed and objected are not to 
be counted; whereas, if the plain Senſe and and Meaning pou 
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the Act of Parliament is attended to, by the Perſon againſt 
whom the Preſcription is uſed and objected, is meant not the 
Party againſt whom it is pled 2 jure, but the Party chiefly 
iutereſted inthe Right during the Courſe of the running of the 
forty Vears; in this Way your Lordſhips habe ever under— 
ſtood the Statute, and other wiſe it is caly to figure that there 
never would be a Preſcription at all. | 

The other principal Point in diſpute betwixt theParties, is the 
Import of the Contract of Marriage, which your Lordſhips de- 
termined hypothetically, upon the Suppoſition that there had _ 
been no Preicription in the Caſe; but it. is uneceſſary to make 
a long Argument upon it, eſpecially where in the principal 
Anſwers to this Petition, enough is ſaid upon this Head to 
ſhow that the Judgment of the Court is founded upon ſolid 
Principles of Law and Equity ; and therefore the Reſpon- 
dents will here confine themſelves to one or two ſhort Ob- 
ſer vations upon this Point. | 

The Petitioner ſays, That the Lady Makerſ/toun's Right 
was reduceable at his Inſtance, and conſequently any Con- 
veyance of the Eſtate made by her, were it ever ſo onerous, 
behoved to fall with her Right upon the Maxim re/0/uto jure 
dantis reſoluitur jus acciprentis. And, 2dly, With reſpect to 
the Heirs-male of the Marriage, ſays that an Heir of Provi- 
ſion is an Heir liable to the Deeds and Obligements of his 
Predeceſſor, and conſequently the Heir of Proviſion in this 
Caſe cannot hold the Eſtate which her Mother is obliged to 
ſurrender. 

The Reſpondents agree with the Petitioner, that the 
Maxim reſoluto jure dantis reſolvitur jus accipieutis, holds 
in {@mc Caſes: For Inſtance, where an Author's Right is 
reduced upon intrinſick Nullities and Omiſſion of Formalities 
eſſential, or upon a prior and preferable Right in the Re- 
ducer, the Right of the ſingular Succeſſor falls with the Au- 
thor's Right; but where the Ground of Reduction is ſome- 


thing extrinſick, there the Maximdoes not apply as in the Caſe 
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of Fraud or Force: And in the Caſe of Tailzies, where theſe 
are recorded in the proper Regiſters, ſo as to be good againſt 
fingular Succeſſors, there the Maxim will alſo hold re/o/uto jure 
_ eantis, the Right of the ſingular Succeſſor will fall with it; 
but where the Tailzie is not fo recorded, there Creditors and 
Purchaſers are ſecure: And there, altho' the Author's Right 
might be reduced, yet the Alienation or Incumbrance laid 
upon the Subject will ftill ſtand in Force, and this plainly 
follows from the Nature of Tailzies, abſtracting from the Pro- 
vi ſo in the Act of Paliament 1685. 

Of old there were few Tailzies in Scotland with Clauſes 


irritant and reſolutive, ſuch Clauſes were conſidered as in- 


conſiſtent with Property; and my Lord Stairs, Tit. Infeft- 
ments of Property, 5 58. obſerves, That moſt Lawiers 
* were of Opinion, That a general Prohibition to contract 
Debt was inconſiſtent with Property, and unavailable a- 
*« gainſt ſingular Succeſſors; but where the Limitation was 
** againſt contracting of Debt, or alienating without Con- 
«+ ſent of Perſons named, this might operate as an Inter- 
** diction.” And upon this Plan, in the Caſe of the Tailzie 
of Stormont, the fle 
your Lordſhips found the reſolutive Clauſe effectual againſt 
ſingular Succeſſors, eſpecially conſidering it was ſo publick 
and verbatim in the Saſine, and that it was equivalent to an 
Jnterdiction. And the Act 1685 is a further Reſtraint upon 
Entails, in as far as over and above what was formerly re- 
quired; it provides that Tailzics ſhall not be available 2 
Creditors or ſingular Succeſſors, if they are not regiſtrate in 
the particular Regiſter of Tailzies. 4 | 
In this View it muſt be apparent, that an onerous Pur- 


chaſer from the Lady Makerſtoun muſt be fate, if Henry 


Makdougall her Father had oncroufly conveyed away this 
Eſtate, the ſingular Succeſſot's Right could not be overturn- 
ed upon this latent Tailzie, that was never completed by In- 
feftment, nor ſtood in any Record, becaule the irritant Clau- 


ſes, 


ſt upon which any Diſpute happened, 


; 
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ſes, however they might have had rhe Effect of an Interdi. 
ion, if duly regiſtrate, could not be effectual againſt ſin- 
gular Succeſſors when unregiſtrate, no more than an ordina- 
ry Interdiction would be, which was not publithed and regi- 
ſtrate as the Starutes in that Behalf direct. And the Reſpon- 
dents, as this is undeniable, cannot obſerve any material Dif- 
ference betwixt that and the preſent Caſe, where Aenry 
Aakdongall reſigned for new Infeftment in Favours of him- 
{elf and the Heirs whatſoever of his Body; in conſequence 
whercof the Reſpondent his Daughter made up her Title by 
Service, and ſettled her Eſtate in her Contract of Marriage 
with Mr. Maladougall the other Reſpondent; the irritant 
Clauſes, as not on Record, can never hurt the Right of a 
fingulas Succeſſor deriving Right from her, becauſe ſuch per- 
tonal Inhibitions are not regarded in Law, to euſnare onerous 
Purchaſers, againſt whom they can only be effectual, when 
the Lieges are certified in a proper Way. x. 
Upon the other Topick, the Onezofity of the Marriage- 
Contract, with reſpect to the Heirs-male of the Marriage, 
whom the Petitioner ſays are bound to fulfil any Obligation 
preſtable by their Mother, the Reſpondents will not trouble 

your Lordihips with any further Argument, beſides what is 
already urged on their Behalf, only they muſt notice, that 
the Petitioner, in order to make his Argument pals, brings 
a Sort of Complaint againſt the now unitorm Practice, with 
reſpect to Heirs of Proviſion their being conſidered as Cre- 
ditors, he obſerves, that firſt they were only fimply Heirs, 
and in no View, Creditors; That Deſtinations in Contracts 
of Marriage were no further binding, than to oblige the Par- 
ty once to reſign, but that the Father had ftill Power to al- 
ter; That by more late Cuſtom, Heirs of Proviſion were 
conſidered partly as Creditors, fo as their Father could not 
gratuitouſly diſappoint the Settlement; and that if your Lord» 
thips Interlocutor ſtands, the Matter will yet be carried a 
Stride higher, to prevent which, your Loedfiips muſt _ 
X the 
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the Party for whom this Proceſs is DF on, upon a latent 
Deed, ro pull away the Eſtate from the Heir of Marriage, 
which he himſelf ſolemnly —_ and provided to him, and 
wherethrough Mr. Makdougall the Reſpondent was influ- 
enced and induced to make this Marriage-Settlement in the 
Way it ſtands conceived. _ | | 
Whatever was the ancient Practice, lf a long Timef Heirs 
of Proviſion have been conſidered as Creditors with abſolute 
Warrandice, and can oblige the Father Contracter to diſin- 
cumber the Eſtate provided to them of aſl Burdens; and Par- 
ties when they now enter into Marriage- Contracts, and ſti- 
pulate Settlements of Eſtates upon the Heirs ofthe Marriage, 
they are underſtood to regard the ſtanding Law and Practice 
in that Matter, ſo as the Proviſion may be beſt ſecured to the 
Heir: And as Marriage-Contracts are of the greateſt Con- 
ſequence, and as upon the Faith of Settlements in theſe Con- 
tracts Parties marry, and give Tochers, the Proviſions in 
Favours of the Heirs, who by Means of ſuch Purchaſe are 
made Creditors, are not to be render'd eluſory, and defeated” 
by a latent Tailzie, which at length pops out, and makes its 
Appearance, after it has been upwards of Half a Century no 
Body knows where, and the Perſon who now produces it can 
| beſt give an Account of. 5 
In Reſpect whereof, and of the Arguments ſet forthin 
the Reſpondents Anſwers,'tis hoped, your Lordſhips- 
will adhere to your former Interlocutor in every 
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